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PRELIMINARY MATTERS

FARMERS INVESTMENT COMPANY, an .Arizona
Corporation,‘Appellant, will be referred to as
"FICO". The various Appellees, since they are
jeintly 1involved, will be rcferred to collec-
tively as "ANAMAX" unless reference is made to
a particular Appellee in which eventthatparty.

wlll be named.

The Oxder entered bv the trlal Judqe, Judge ~".

Robert 0. Royaleton, made reference to hlS rullng-_, '

in three other pendlng;motlons as requlrlng:

that he deny FICO's Application for Preliminary

Injunction. Therefore, it will be neCeSSary’to i

make reference to these motions and the'Court’

rullngs thereon 1n examlnlng the legal ba51s for

the ruling made bv Judge Rovalston in thls matter.

These three motions involved a Summary
Judgment Motion of FICO against defendantS-DUVAL.
CORPORA ION and DUVAL SIERRITA LORPORATION and
‘separate Summary Judgment Motions by AQAMAA ahd
DUVAL against Intervenor, CITY OF TUCSON. '

The 1nterests of the two DUVAL defendantef

are joint and, therefere, they will be referred
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to simply as "DUVAL" and the CITY OF TUCSON
will be referred to as ""TUCSCON'.

One of the'major iegal 1ssues involved in
this apveal involves the legal effect of the
designation of the State Land Department by

Order No. 14, dated June 8; 1954 and ameﬁded-

February 15, 1956, of the "Sahuarita-Continental

Subdivisioﬁ of the Santa Cruz Basin" as a
groundwater subdivision of the_Santa Crui Basin
and the designationoftﬁe Saﬁuérféa-tbntinen;
tal Critical Groundwater Area by Findingsxand
Order of the StateLandﬁepartment,dﬁfed'
OctoBer 14, 1954. In the interests of brevity,
these two areasiwill be hereiﬁ referred to '
respectfully as ''Subdivision" and "Critical
Area.

Unless otherwise indicated, all emphasis

.willuhave been added.

THE NATURE OF THE ACTION
FICO filed its application'for a'préli-'
minary injunction against ANAMAX in thé case
then pcnding*in the Svuperior Court of Pima County

entitled:
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"FARMERS INVESTMENT (OHPA\Y d corpora-
tion, Plaintiff, | -

VS

"'THE ANACONDA COMPANY, a corporation;
AMERICAN SMELTING § REFINING COMPANY, ,
corporation; DUVAL CORPORATION, a corpora-
tion; PIMA MINING COMPANY, a cozporat*on E
BOYD LAND AND CATTLE COMPANY, a corporation;

DUVAL SIERRITA CORPORATION, a corporation;
AMAX COPPER MINES, INC. and THE ANACONDA

COMPANY, as partnerq in ‘and constituting.
ANAMAX MIVIMG COMPANY, a partnership and
ANAMAX MINING COMPANY; ANDREW L. BETTWY, as
State Land Commissioner and THE STATE LAND
DEPARTMENT, a departmant of the State of
Arizona, Defendants «
__This'appliCation'for prcliminary injunttiVe'
relief was directed only agaihst-thé_ANAMAX
defendants. The application sought a preliminary
injunction against use by ANAMAX of a water well
ANAMAX was then drilling within the Critical
Area for the purpose of withdrawing groundwater
from the Sahuarita-Continental Critical Ground-
water Area for use outside of that area but within
‘the Subdivision.
The legality of use of groundwater from
the Critical Area is the principal controversy
in the pending case as between FICO and:alljthe_
mining company defendants named therein, each

of which carries on its operations generally the
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same as ANAMAX but only ANAMAX had then

. attempted to enlarge its water use through
drilling additional wells in the Critical Area.
FICO, therefore, filedapplicationfot a pre-
liminary injunction seeking injunctive relief
against this further invasion of thé ground-

water resource of the Critical Area.

WHAT-THE ISSUES WERE
The only issue, in the last analvsis, was 
whethér ANAMAX had the 1legal righttowithdréw
¢roundwater from within the boundarieé of a
duly designatéd Critical Groundwater Area and
transport the water so withdrawn for use in its
milling and leaching operations located outside

|I

of this Critical Area which use was unrelated
to anv beneficial usc of the ground f{rom which
the groundwater was withdrawn.

HOW THE ISSUE WAS DECIDED AND
WHAT JUDGMENT OR DECREE WAS GIVEN

The Court denied FICO's application for a
srelimindary injunction by Minute Entry (A.R. 369)

and by formal written Order (A.R. 370-372).
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CONCISE STATEMENT OF FACTS

Judge Royalston in a Mlnute Order Of Hay
22, 19;4_ ruled (A.R. 360 370) deHV1nq }ICO a

prellmznary 1n3unct1on'

"...and it appearlng to the
- Court that the ruling made by this
Court on May 21, 1974 prevents the

Plaintiff from b91n2 entitled to
Preliminary Injunction,

"IT IS ORDERED that the Applica-
tion 1is denied solely on that basis.

T

In 1ts Order of May 21, 1974, referred to
above, the Court denied FICO's MotionfofSummarY
Judgment against DUVAL and granted Motions by
DUVAL.and ANAMAX.against Intervenor, CITY OF
TUCSON; for Summary Judgment. The Court disposed
of all three,motions in one Minute Lntry Order l
¢iving as the Court's reasons for the Order the
following:‘

"The Plaintiff's Motion for Sum-
mary Judgment as to Defendant Duvail
and Defendants Duval's and Anamax'
Motion for Partial Summary Judgment
‘having been taken under advisement,
the Court finds as follows:

. "1. Arizona had adepted the’reason-.
~able use doctr1nL as to underground
water. _

"2. Water may be pumped from one
parcel and transported to another
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parcel if both parcels overlle a
commen basin or supply and if the
water 1s put to a reascnable use.
Jarvis II. :

. "3. Water so tranbported must
be used within the Groundwater Suh-

~division, with the exception of
municipalities retiring lands from
cultivation as provided in Jarvis 11.

”THEREFORE, Plaintiff's Motion
for Summary Judgment as to Duval is
denied; Duval’'s and Anamax' Motions
for @drtlal Summary Judgment are
granted.'"

Thereafter by written COrder the Court

formally denied FICN's Application for Preliminary

).

[

Injunctive Relief (AR, 370-37

A

FICO's Motion for Summary Judgment as

’.

rgainst Duval appears at naces 46 thr(mgh 5.1,
volume [, of the Abstract of Record. Duvai‘.
response to FICO's Motion is found at pages 153
thr_ou_;:h 255,' volume II of the Ah:.-;tr;;xct;_

The ANAMAK \lotion for Suﬁmary JUdgment

against Tucson' is found at pages 121 through 153,

Volume T of the Abstract .nd the similar ‘otion

of DUVAL against_TUCSON o oand Lt pagés 86
through 116, Volume I of .. .bstract.

The Response of the CITY OF TUCSON to both

the ANAMAX and DUVAL Motions is found at page5256n_

- t} -

.‘_‘
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through 280, Volume II of the Abstract;

The facts material to the controversy may
be stated as follows:

That poftion-of-the-Santa CruzBasinwhiéh;
1s 1nvolved in this litigation extends generally:
5 | from the Citv of Tucson south to the fanta Cruz
é County line. The Santa Cru: ?alley Basin'extendS'
senerally in nﬂnorth-south direction between the
gcnerally trending north and Scuth mountain
ranges which form the eastern and western boundary
of the b.:lsin; .

The FICO property while operated as one.'
farm, consists of two séparate parccls of farm
land, the ”Continental” farm and the "Sahuarita"
farm located about two miles apaft. Each parcel
15 very roughly rettangﬁlar in shape, approxif 
mately one to one hnd cﬁe-half'milés wide and
avout si1x miles long. Both ranches lie in the
bottom‘lands of the Santa.Cruz.Basin, both are
within the Critical Area boundary, and each lies
11 a generdlly north-south direction. -

The ftarmed area of these two farms consistS'

of approximately 5;000 acres planted to pecan

.- a
: . - ’ (- : : - ! ' aly. . ’
o R : - e . . . 3 I‘E. T
_ - _ _ o - A B : '
-t . . .-.- ] ] - .
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trees divided between the two ranches7and Somét
small grazns but not to a subatantlal acreage.

The pecan plantlng Pprogram began 1n 1965 and
Was completed-several years ago.  .

JThe-mihe pit of ANAMAX iiés at'asubshan~
tlally hlgher elevatlon and 1ppr0t1mate1y thréé
miles westerlv from the FICO Sahuarlta farm
w1ﬁh1n the.crltlcal groundwater~area.  The mlll
hawevér% 18 located apploxlﬂatolv one-mlle north
oE the north boundarv and one and one - half mllﬂﬁ
xustzof the aest boundax) of thc CrltiCdI Area.
outs1de-of the Lfltital Arca, 

Tha_DUVAL mine and mlll both lie several
milesoutéidé of the Crltlcal Axeaand the m111
sits on bedrock. There is no claim that.there
1$ a supply ofgroundwaterxunderlyingeitherthe
ANAMAXmiilareaorthe DUVAL mill area suffi-
cient in quantity to aupply the water required
by'éither”défendant for its milling operations.
Thé exhibits to the FIC? Summary Judgment Motion
uraphlcally exhlblt the 1eograph)’of thc'aféa}

I“ILO auring the period prior to thﬂ.t-:lme

1t turned 1ts tfarming endeavors to pecan,cu1tqre, _'
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grew cotton and alfalfa, as well as small grains
and 9§edapproximately 35,000 acres cf ground-
water annually for irrigationf This use had
~dropped substantially because of the immaturity
. : of its pecan trees. Howevcr,askthetrees |
- approcach maturity more water will bé required and :
- ultimately the water usage will equal the £6rmer
irrigationrequirements for cotton and other
S water using crops. .
"~ FICO obtains its irrigation water ftﬁm wells
% _ “ located in various arcas of its'farms. It -
;computes ifs water use bv reference to power used
inpumping;
~The City lof. Tucson has a 1111;rnb"e1* o.f water
wells which afe located within the Critical Area
~and groundwater is pumped from these wells and
transported for use ln.Tu¢scn outside of the Cri-
tiﬂﬂl.&fcalandlthe Subdivision.
DUVAL wells from which 1t draws its'grouhd-
‘water for its milling operations are located 1in
the vallevy generally south of FICO's Continental
pecan tree orchard farm and withinth61Critical

" Groundwater Area. DUVAL pumps water approximately
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seven miles to its mill. The location of its
wells 1n relation to its mill is shown on the
.éXhibitstquICO’s SummaryJudgment'Motion
against DUVAL, copies of which are also to he
found with the Appendix. ANAMAX also has its
wells in the Critical Area generally in the arca
hetwcen FICO's Continental férn:' u“&- Lta Sahuarita
fafmandwithinthe Critiéal,ﬁr&a and pumps thé_
sroundwater withdrawn over four miles to its
mill.whichiﬁIacatedaimqﬁtduenﬂrth oL the
DUVAL mill.

The principal case was fited hy FICO 1n

N é\' ember 1969, against _THE : i\N Fm_CEZ&Ri’_}A COMPANY "_an u
~the other three mining c:om;ﬁnn:v :iéfendants:.- -IIn'
November 1973, AMAX COPPER MINES, INC. ai'lii the
partnersnip of ANAMAX MINING COMPANY, consisting

of THI ANACONDA COMPANY and AMAX COPPER MINES,

tH

INC., co-partners doing business as ANAMAX MINING

*COMPAEY, WEeTe JeIntec as SUCCeSSOTS in interest
to the mining operations in'this'area-oflTHE”_
ANACONDA COMPANY .

} Each of the four mining Company defendants

in this case had constructed large capacity water

e -
' il .
L R,
Y : -
El..:-"'i d ;in:"' :
L
- o -_,, L
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wells within the Critical Area prior to the
filing of suit by FICO and each had beenpumping
and continued to pump groundwater from thesei
wells within the Critical'Area.and to transport
the pumped grOLndwater for use, pr1nc1pallv in

connection with the m1111ng operations of each

company*located-outside of the Critical Area,

This use of qroundwater Nnow . approrlmateu 65 000 .

acre feet annually

Shortly prior to Aprll 13, 1974 AMAMAK'
_bégan drilling the'first of two addltlonal wells
ANAMAX prOposed to.drill, equip and pumpwithin
the Critical Area for use of the grounduatcr
out51ue ot the Lrltlca] Area. Thcse wells are
to be in excess of 1,000 feet in depth and ANAMAK
proposes to increasc its groundwater use require-

ments by 1ncrea51ng its daily mllllng capdc1t}

from 30,000 tons of ore to 40, 000 tons of ore and *

by putting into operation an oxide ore treatment
nlant to treat approximately 10,000 tons of ore.
This increased water use will approximate 6,000

acre feet annually.

This new well has been located bubatantlallyfl o

equi-distant between the north boundary of FICO sk;

11 -

. - .
. - . , .
- . o
Lo, » ¥, o
s .
r " 4 " -
rm - .0 '
rra . Lo R .
- HE. . '
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- Continental orthard and the south boundary of

1ts Sahugrita orchard in the central part of

the Critical Area. Its production is tc be tied
intothexgathering and pumping facilities of
ANAMAX in the area and thereby transported to

the millingareé of ANAMAX. As a ruleof:thumb

the milling operations of ANAMAXrequire-éneton

of fresh or '"make up' water foreachtpneof ore

processed.

UESTIONS PRESENTED FOR REVILW

i. Whether the doctrine of reasonable use
of groundwater by a landowner withdrawing ground-
water from theiSUpply undz2zrlying his land limits
the.right of such landowner to the use of such
groundwater to a beneficial use made upon the
1and'area ffom which the groundwater 1is withdrawn
(assuming that such withdrawal injuriously affeCts
the groundwater supply of an adjoining-landownér.)

2. Whether a.substantial withdrawal and use
of groundwater, initiated after a land area has
been designated as a critical groundwater area
pursuant td-A.R.S. $45-408, inflicts, as a matter

of law,'legal'damage to the groundwater guppiy_Of

-12-
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other landowners in the Critical Area who are
then using groundwater lawfully and'who fequire
gfoundwater from the critical groundwater area
supply for_the Beneficial use of their lanas.

3. Whether an order deSighating a critical
groundwater area as such by the. State Land o
Department pursuant to A.R.S. 845-308, A.R.S.
§45-309, A.R.S. §45-310, constitUtes én ddjuﬁi-l
cdtivé determination which may not be collaterally
attacked or, whether it constitutes mercly an .
investigative proceeding which has no binding
cffect upoﬁ the dreazlandowners.and which does not
fix the rights, status, or obligations of persons
or thelr property within the Critical Area,

4. Whether the designation as such of a
groundwater subdivision of a croundwater basin,-
con. “itutes an adjudicative determination by
thé department that there is, in fact, a distinct

100

Ji

hody of groundwater underlying the Subdivi

area which determination is binding upon all Sub-

division landowners and not subject to collateral
attack, or whether it constitutes an investigative .

informational determination made for informational
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and administrative purposes but which does not
ti1x, adjudicate or otherwise establish rights,
status or obligations of persons or properfy
within_the Subdivision. -

5. Nhethér 4 landowner farming within a duly
designated critical groundwater arca through use
of gfoundwater pumped from wells within the
Critical Area for irrigating farm crops gTCWH iﬁ 
the Critical Area is entitled to injunctive
relief preventing a mining corporaticn from
dJrilling a large water well within the_Criticals
Area and pumping and transporting groundwater
away from the Critical Area for usesunrelatedfo
the usc and cnjovment of the lands overlving the
*.s.’at.{::r._' basin from whi.ch the water 1s withdrawn and
whichchwuuuhafhe water supply of the £armer
through lowering and depleting his available water
supnly.

6. May a mining company whichOpe;atesax
mill located outside of a Critical Area but within
the Suhdivision in which this CfiticaiAreaisﬂ
located withdraw grounuwatetr from within the

Critical Area and transport it to a placeﬁoutside ¢;L,:'

~14-
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of the Cr1t1ca1 Area but within the Subd1v151onf

for use in proce551ng 1ts ore, . 1f in fact at
the place of use water wells could not be drllled

and the water requ1reu to mill the ore obtalned

r[thereby from the water 9upp1v Wthh underlles the

 Fr1t1ca1 Area

ARGUMENT
The several questions stated as ”pfes#nted

for review'" are interrelated and can best, we'
believe)'be argued together. However, because of
the manner in WhJCh Judge Royaleton stated his
Tuling and expressed his réasonb qupportlng hls'
conclusions, it is necessary in order to adequately
cxamine and challenge the validity of Judge -
Rovalston's ruling 1in this matter, to consider
and review three dther rulings made by Judge
.Royalston the day preceding the hearing upon and
denialof FICO's Petition for Preliminary Injunctive
Relief. . . ' |
FICO had fll“d a Motlon for, Sumnarv Judqment

-against-DUVALﬁ supported by aerial photographs of
‘the area of FICO's wells, DUVAL's wells and '

DUVAL's mine and mill, and other exhibits which

-15-
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A Al L o S

2 Wy w2 no- et

- I LT t"w#.ty:?.b—-\.'._:_

demonﬁtrated that DUVAL's wells wére?in'the

valley generally adjacent to FICO's treesle to

_the south of the south border of the Continental

.farm - and well within the Critical Area. 'Thésé

photographs'also demonstrated that the ground4_

water from the DUVAL wells was Jeing transported

some seven miles to the DUVAL mill area, well

-outside'the Critical Area.

It was also demonstrated by a U.S. G.S.

_geological_map_of_the area of the m111 ahd mine

supported by the affidavit of a'qualifiedgeolo-
gisi verifying~the map as a reliable indicator
of the geology of the area that the mill was
located in an area which was of an impervious.,
non-water béaring material and, this had beenf

confirmed by deposition of a DUVAL official. As

10Cated.the mill had no access to any groundwater

which was a part of the baqln underlylng the'

1/

Crltlcal Area

1/ Appellant has 1ncluded in the Abstract of

Record and has brought up on this Appeal FICO's

Motion For Summary Judgment against DUVAL and
DUVAL's Response thereto, solely for the pur-

pose of identifying and delineating the issues

Judge Royalston had ruled upon in the Order
denying FICO's Motion. For like reason the

-continued-

-16-~
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FICO's Motion, therefore, presented this

~1ssue 0f thE legality of the pumping by DUVAL

of groundwater from within a Critical Area and
1ts use outside of that Area for a use ﬁﬁfeléted”
to the beneficial use of'the iand from which thé 
water was being pumped at a place of use whith,
while within the Subdivision, did not phvysically
overlay the watef‘basin andlresourCe which was '
the scurce of supply to the Critical Area:uscs

or have physical direct access to it.

1/ Continued from p. 16 o '
Motions of DUVAL and ANAMAX for SunmdrY
Judgment against Tucson and the Response of U
Tucson thereto have been brought up as part T
of the record on this appeal. FICO does -
not intend to, nor do we believe it appro-
priate, to argue the merits of these three
Orders other than as may be necessary in -
dealing with the denial of FICO's Prellmlnary
Injunction Appllcafton by Judge Royalston.
FICO believes that since Judge Royalston pre-
dicated trhe ruling made May 22nd solely upon
the basis that his ruling in these three o
matters on May 2lst "prevents the Plalntlff

~from being entitled to a Preliminary Injunc-
tion" (A.R. 370) '"...and {for the reasons -
stated by the Court in its Order for the Orders
as entered on May 21, 1974 ... require that '
the Court deny on the merits the said Appli-
cation and Amended Application of Farmers
Investment Company for Preliminary Injunctive
Relief." (A.R. 372) The issues as formulated
in these collateral matters must, therefore,,
be formulated and explained. ' |
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~ While DUVAL's response-set'forth'various

reasons for denying FICO's Motion it is apparent

from its "Memorandum of Points and Authorities"

(A, R. 158- 23) that, in DUVAL’S view,“"This cése?'

is controlled bv the doctrine of reasonablc use"'

(A.R 160) and by the legal significance to be

attached to the deslqnatlon of an Area as a Subw.

division of a groundwater basin pursuant to
A.R.S. § 45-308:

"Of far greater importance, |
however, are Duval's activities
1n relatlon to the statutorily =
designated Groundwater QUbd1v151on.
IFICO has not once mentioned, much
less discussed, the existence of
the Sahuarita-Continental Ground-
water Subdivision, so designated
by the State Land Department
nurquant to A.R. S § 45-308....
(A R. 161) |

"Although FICO works hard to
muddy the waters, 1t remains that
'critical groundwater area' and
'groundwater subdivision' have
separate, distinct and precise
statutory definitions. And it is

- H_mw
F.

not the designation of tk ) cal

Area but the desi ignation of. “the.

Subdivision which 1s contreolling
here...." (A.R. 162, 163)

Wi - i g ke . v

While DUVAL advanced various claims such as

that it really used the water chiefly to {low its

tailings to its tailing ponds within the Critica1

-18-
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.Area«and that'thié was the "use” it made of thé'5
o groundwater, it is clear from the Court S ru11ng

“ o that the Court rejected these Clﬂlmb, or at

. S gy T

_1east lald them 351de to'confront and summafllfi”
rule ‘upon the basic and controlllng nrlncxples

of water law ‘upon which this case must ultlmataly
turn.

That this is the true interpretation of the
rullﬁg 1snade clear by the Lourt s rullng upon
the Summary Judgment notlona fllod by ANAMAY nnd
. o DUVAL agalnst TUCSQN (ANAMAX_Motlon-A.R._121-et.-
seq DUVAL Motion A;R.186bét.§eq;j. |

Aswlllbeapparcnt from a review of these
two motions (A.R. 121 et.seq., A.R; 86.et.seq.),
| L each company bottomed 1ts clailm uponrthenotion
i i fhat;the designation of a **ubd1V1slon”'df a
groundxater basin amounted to a final 1d3ud1cat10n

(absent an appeal) b1nd1ng upon the wOrld that ﬂi.
a faét a aistinct body of groundwater under}ay'
the éntiré Sﬁbdiﬁision and that,accordingly, cach
defendant, by reasoﬁ-éf 1ts location wiihin the

S {_ ) Subdivision, had the access 1cqu1rcd by quv1s v.“

3 © State Land Department, 104 Arz. 527, 456 P. 2d 385
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to this common supply and might, therefure, use.

water anywhere in the Subdivision so long as it

was produced from lands within the Subdivision.
Each defendant also presented a distorted -

reading of.Bristor v. Cheatham, 75 Ariz. 227,

255 P.2d 173, as to the meaning of the doctrine

of reasonable use of groundwater. Each attached

to the ex parte, administrative determination

of the State Land Departmentthe_same'legalth

consequences as flow from the quasi-adversary
deternination after notice, evidentiary hearing
and findings df fact required for thé designation
of a Ctitical Area and which follow from tﬁc
designation of a critical groundwater area. Cach
1gnored the fact thatﬁby statute the findings

of fact and Order designating the Critical Area
"shall be final and cenclusive" when published

as required by the statute (A.R.S. 8 4S~310) and

that no such conclusive effect was given by

statute to a Subdivision designation;
And Judge Royalston agreed with these con-

tentions.
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Counsel and Court were both wrong - both

overiooked the clear distinction between "in-

vestigative" uand "adjudicative' findings. Both

cverlooked the fundamental requircements of

procedural due process.

The Order Judge Royalston'enteréd ¢n”May7¥

21

,'1974 (A,R; 368; 369) gave as the Courtfs‘

reasons for denying FICO's Summary Judgment

MOtion

DUVAL

as to DUVAL ahd grantinq%the‘ANAMAXand

ﬁotlonb aga1n<t TUCSON the fOllOWInq

YThe Plalntlff f_motlon_for

Summary Judgment as to Defendant
Duval and Defendants Duval's and

Anamax' Motion {or Partial Summary
Judgment having been taken under
ddviscment, the Court finds as
{ollows:

"1. Arizona had adopted the
reasonable use doctrine as to under-

ground water.

"2, Water may be pumped from one
paruo] and transporttd to another
parcel 1f both parcels overlie a

~common basin or supply and i the

water 1s put to a reasonapbl: us-.
Jarvis 11.

L I S

3. Water so transported must be
used within the Groundwater Subdi-
vision, with the c¢xception of muni-
cipalities retiring lands from

_La1t1vat10n as provided in Jarvis II

”Therefore,:Plaintiff's Motion

for Summary Judgment as to Duval is

-21 -~
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denied; Duval's and Anamax' Motions
for Partial sumnary Judgment are
grﬂnted " ' “

Im-:ofar as the Court's ruliné d-is'pds'é.d' of
the legalxi sues presented by FICO s Summarf
Judgment: OLLOH agalnst DU&AL the Court ruled
that a ”5ubd1v1Q10n” deblqnatlon thdbl ' das
a matter Hof law. that the.entl e Subdlw.':-‘,lon bﬁer -
lay a L—i“tiﬂCt bodv of g*‘eundwa”*or' a‘ld thzi.t- I
thc&efore, FICO could not LONPlHln Sf DU\AL
pumped water rrom w1th1n the-Cr1t1¢11 &rea 31d
used it outside of the CriticalAreasolong as
if-wéé used within the subdivision. '

The ruling upon the TUCSON motions makes
Clear this was the Court's undérstandingof the
applicabie law. TUCSCN was pumping grcundwater
from within the Sahuarita-Continental Subdivision
and transporting it for use outside the Sub-
lel Ion. Tha Séhuarita“Continental Subdivision 

and the Tucson c~u"0cl"1uw ion are subdivisions of

the same Santa'h z Groundwater Basin, but
nonetheless the Court held such use by Tucson
unlawful. As will be presently demonstrated this.

holding 1s not supported by any prinCip1é5.0f ;

-22-
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statutory construction with which we are familiar
or by logic or reason.

Before rev' ewing the stdtutor) pIOVlSIOnS

ppllcable to thls leqal prohlfw }ICO fqut poxnts,

out that the reasonlnq of dcfendants, aqcepted

M

by the trial court ledds loglcally,tOﬂvery'
curloﬁs result. ' -
Defendants reason that the designation of
the Sahuarita-Continental SUbdiVision'undér A.R.S.
S 45-303 constitutes an adjudicatian,thatthe -
entire land a*éa within the boundarvlof the Subm
division in fact overlles a dl@tlﬂ@t bodv of
croundwater. Thl$ heing true, say the defendants,
We may pump ffam any location within the Sub-
diyiﬁion and transport and use ﬁhepumped water
nnyWher& ih tﬁﬁ*SUbdiViSiOn for a-beheficiai 
purpese since there 1s at the place of use, as a

P

matter of law, access to this cemmon "distinct

hody of g¢roundwater’ at that location since it is

located within the Subdivision.

However,‘this samec statute also autharizEd

the ﬁhpqrtment to dcﬁlgnate Groundwater 5351ns ln

precisely the same terms as are used to authorlzexﬁ f;

F o,
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Bl Wl A A S s ety

f e | iy Ay

'the d851gnatlon of subd1v151ons etcept th1t a

d351gnated Subd1v151on is requ1red to be subn

dlvlslon of a groundwater basin.

This statute A.R.S. § 45-310 définesf

”Groundwater ba51n” as an area ot lana overlaylngf

”as nearly as may be determined by known facts,_'

a distinct bodx of grounduater..." and deflnes

Groundwater Subd1v151on to mean an area of land

overlaylng ”as nearly as may be determlned by

known facts a dlqtlnct bodv of groundwater It
may consist of any determlnable Eart of ground-

wator basin."

The defendants reasoned, and the Court

'agreed,.that since the statute defines a sub-

division of a groundwater basin as a "distinct
body of groundwater'" the designation of a sub-
division.amounts to a determination, as a fact,
which; absent'au appeal may not be challenged,
that a body of groundwater common to the entire
land area within the,subdivision; underlies the
subdiuision. Therefore ‘say*thodofendants;our

mlllS, even though sitting on bedrock, as a

matter of law have access to this common body of

groundwater.

-24-
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Precisely the same statutory language

which controls the designation of a subdivision

is applicable to the desicnation of a 7rouhd+31,

~water basin. Preciselyvy the same findings 3Tef '

required and, therefore, precisely the same
legal effects must flow from the designation of

a_basin as flow from the designation of a sub-

division.

Official orders and maps of the State Land
Department, a state agency, ar&_spbject to
judicial notice.

?tateHExrel Smith vs. Bohannan, 101 Ariz.

o T

520, 421 P.2d 877; Jarvis vs. State Land

Department, 104 Ariz. §27, 456 P.2d 385.

The variocus orders and maps of record_in
the State Land Department designating the Santa
Cruz Basin and the various subdivisions of that
basin are therefore before the Court.,

Order No. 1 of the State Land Department
entercd by 0. C. Williams as'Staté Land Com-
missioner dated December 21, 1948, designated
the Santa Cru: Grou:dwaterBasiﬂ.'In;effect

it designated the water basin underlaying the
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drainage or watershed area of <he Santa Cruz
Basiﬁ;as the groundwater basin.

 Th0 Sahuarita-Continental Subdivision was
designated by Order No. 14 entered by Roger Ernst
as State Land-Commissioner, dated June 8, 1854,
amended by Order dated rebruary 15,-1956, as a
subdivision of the Santa Cruz Pasin. The official
map entitled '"Map of Sahuarita-Continental Subdi -
vision of the Santa Cruz Basin as established- -
June 8, 1954.by0rder.No. 14" is on file in the
State Land Depértment. This map and these orders
Cwill be fdund'inﬁthé appendix to this Brief.

The Sahuarita-Continental Subdivision is
designated as a subdivision of the Santa Cruz
_Groﬁndwat¢r Basin. So also is the Marana Subdi-
vision designated as a subdivision of the Santa
Cruz Groundwater Basin by Order No. 7 of the

department datcd;OctoberIZZ, 1951, and;alteréd bY'

Order‘No.'lz dated June 8,_1954.. The Altar-Avra

valley lies within the Marana Subdivision.

I[f the designation of the Santa Cruz:Ground*' 

water Basin as a groundwater basin constitutes

an adjudication that the cntire basin is underlaid
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'the.same dlstlnct bodv c¢f

by~a'”dlat1nct body of groundwater" then the

uhuarltaHContlnental Subd1VL51on and the Warand

{1aubd1V151on are all part of and both ove*qu

roundwater common to

" both areas sxnce both are hlthln the same “dls-s

tlnct body of groundwater” (he do not pursue '

'_the_same reasoning as to the other designated

~subdivisions of the Santa Cruz Basin for obvious

Teasons. )
If the trial Court's rTuling:

"Water may be pumped from one
parcel and transported to another

parcel if both parcels overlie a
common basin or suEEIv and 1f tEe

water 1s put te a reasonable use''

'is sound, then the_trial'Court's_further ruling:

''Water so transported must be
used within the Groundwater Sub-
division, with the exception of
municipalities retiring lands from
cultivation as provided in Iarv1s '
| B AN | |

is without support in reason or logic for therc iz
nno dlstlnctlon which may fairly be drawn between

thelanguage of.the statute defining a groundwater
 basin and anthori:ing 1ts designation and'the
ilanguage defining a subdivision and authorizing

1ts designation.

-27-
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In short, if the action by the Department
in designating the Santa Cruz Basin as a ground¥_,

water basin has the same adjudicative effect,

i.e. that the entire basin is as a matter of law

underlaid[by.a_distinct body'df groﬁndwater;'
common to the entire basin - as defendants con-
tend follows the designation of a Subdivision of

that basin - then the Court's decision as to

Tucson must be wrong, since Tucson plainly lies

in the Santa Cruz Basin. And, since both Tucson

and the Altar-Avra Valleys are both in the Santa

Cruz Basin, Jarvis I and Jarvis Il must have
been erroneously decided.
A review of the pertinent provisions of the

groundwater code applicable to the designation

of groundwater basins, and subdivisions of ground-

water basins and of critical groundwater arcas

points up that a designation of a basin (or a

~subdivision of a basin) and of critical areas

have very apparent dif ferent purposes and are
attended by very dissimilar legal results.
The basin and subdivision designation 1s an

ex parte administrative act having its purpose

- 28
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gathéring information as to groundwater
restrces ot the state.for the benefit of thc
public and also to assist the'Departmént in
administering its responsibilities.

Section 454302 deflnlng the powers and

dutle% of the Department requires 1t to:

"Z2. Compile and maintain records
of the various groundwater basins
and subdivisions in the state, to-
gether with factual data as to the
safe annual yield of ground water
and the use thereof in such basins
and subdivisions to the end that the

public may have an opportunity to
understand groundwater resources and

the steps necessary to obtaln its
maximum beneficial use. -

Designationafagroundwatcr basin br Sub¥
division is a Cbndltlon precedent to the authorltv
granted by § 45-302(C) to enter uponland dnd
inspect Wells or other works to obtaln ”factual"
data in a groundwater basin or any subdivision
thereot." The importance of such designation from
an administrative standpoint 1s emphasized by
§ 45-303(D) which ﬂrovides:

"D. The d051gnat10n or alteration
of the boundaries of such ground- -
water basin or subdivision shall give
the department reasonable access to
the lands included therein, but shall
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not be construed as givineg authority
L0 regulate the drilling or operation

Or wells 1n the grouncwater asin or

This underscored provision of § 45-302(C)

in itself clearly negatives the claims of defend-

ants that the designation of a basin or a sub-

division is accompanied by a status fixing result.

The map the department is required to make

and file prior to designating a basin or subdivi-

sion thereof must clearly shdw and describe the

inciuded lands ''together with adequate factual
data justifying the desigaation or alteration of
the boundaries of the groundwater_basin oT subF
division." The statute dirécts that thismép and
factual data are required to remain of public
record in the State Land ﬁepartment office,
"available for examination by the puhlic.”
Finally ahd most significantly, it is the
absenCe’of statutnry provisions, rather than
thosc'found, which is decisive. The statutes
afe wholly silent as to any notice requirement
to the landowner of the action the department
proposes to take, and of any right to be héard

upon such an all important finding if 1n fact 1t

-3Q -
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nas the legal'consequences defendants éssert.
further, there is no provision requiring that
the landowner be notified that such a designation
has been made so that a seasonable appeal.may
be taken and no provision requiringthat the dé-
signationshall be made of reCobd in thc ounty
' Rcc0rder9 offlce notlfylng purchasers of. 1and of
" this cleud on the tltlc to lqnds helng purchased
The statuteb author1¢1ng the deq1qnat10n
ot a cr1t1ca1 qroundwater area areplalnly
deslgned to. achleve legall) dlfferent results'
'1nso£ar as the lands wlthln the area are_to be
effected by the designation and in doing so to
give full play to the police power of the state
within the limitations of the due process-clauSes
ofthp'State and Federal constitutions. Since
‘the landowner's rights with respect to what use
shall be made of the lands within the area are
‘to be severely limited, insofar as use of ground-
watef 18 involved in thr ¢ use, dUe-process requires
notice and hearing prov.sions not found in, or
legally required to be provided, in the bésinand

subdivision designation procedures.

"
.'Lu..*-:‘: -
v
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The initiation procedures uPon careful

readlng are not entlrely the same._ The statutes

.authorlze 1n1t1at10n bv the department on 1ts

OWn motlon_1na51m11ar_termslbut the;pe;1t10n~

procedure provisions have significant differences

LI

...upon petition by not less than twentyﬂfiﬁe:}'

users, or one fourth of the users of groundwater

(within the exterior boundaries of) in the

groundwqter basin or subdivision (within which

the lands Erogased to be included 1in the cr1t1ca1

groundwater area are locatedz whlchever is the
lesser number." '(A.R.S. S 45-308)-

(The material enclosed within parentheses
and underlined is found in the critical area
designation sfatute and not in.the statute autho-
rizing designation-uf a basin or a subdivision of
a basin). ' -

Thus, at the outset we find that plainly,
unless the department.itself initiates the
critita1 designation, the department must have
designated a basin oT a'subdivision before'a 

critical area may be declgnated upon petltlon.

(While not here 1n'1ssue, it seems probable that
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such a basin or subdivision designation must
also have been made by the department prior to_:
acting upon“its own motion to designate a
criti;al area for the rcaser amony others, that
the qualification of "an interested person’ who
may appear and support or oppose the désignatioh
of a critical area proposed must be established
prior to the hearing). - -
{So also, while alsc not 1in isSue hefe,lthe
contention of defendants that the statute 1§
applicable only to-users.of water for*irrigation'
purposes i§ not sound. 'Not less than twenty*
five uﬁcrs”lplﬁinly refers to ''non irrigation-
users" since it is followed by the phrase "or one
fourth of the uscrs of groundwater' which last
term 1s a term of.art for purposes of the statute

since this phrase is defined to mean '"users of

water f0r irrigation pﬁrposes” (A.R.S. 8 45~3012_- _

(13)). If éach clause includes the same persons -
users of water for irrigaticn - the conclusion

must be that_the”legislature,was,employing re- .

dundant phraseology - "Twenty-five users of ground-

water for irrigation" or "one-fourth of the users

of groundwater for irrigation'is meaning less.

-33-
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Section 45-309(B)(C) requires a noticed
public hearing before an area haflbeudesignafed
as ''critical' which notice must include the
legal description of the lands to be included,
Lhé"timé and place of the hearing, must be I

published for at least four weeks in a newspaper

of general circulation in which the lands or any

part thereof are located. The notice feature 1is
amplified by the_requirement that a map'”clearly
showing and describing all 1ands proﬁosed to be
included'" must be published as part of_the_
notice. Significantly the_statute then perides:
""The publication of notice when completéd shall

be deemed to be sufficient notice of the hearing

to all interested persons'. (A.R;S. S 45-309(C))

Section 45-309(D) provides any interested
person may appear, 1in person or by attorhey.and_
submit evidence for or against the deSignation.

Section 45-310(A) requires that written

findings of fact must be made after the hearing

and if it is determined that a critical area is

to be designated a written Order must;be_entered
"designating the critical groundwater area . . .

pursuant to the finding.”

.
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~Section45-310(B}requires thatthefinding
of fact and order be published in the same :
manner as the notice of hearing and that "when
sé published shall be.final and conclusive unless
an appeal there{rom is taken...."

Section 45-310(C) requires that a truelcopy
of the map!§f the Critical Area, as designated 
shall also be'filEd'in the office of'fhe'Recordér
of the County or Counties in-which the Critical
Groundwater Area is located. '

Section 45-311 requires that the same pro-
cecdings must be followed to dissolve or alter a
Critical Groundwater Area as are provided for
designating such an area and farbi&s reception by
the department of a petition to abolish a Critical
Area for a perlod of one year fcllowing ”rejectionr
of an identical petition." .. o

FICO does not believe that an extensive
review of case léw is in order to demonstrate
that if the statutes authorizing the designatioﬁ
of groundwater basins and subdiﬁisions are given
the conclusive effect defendants contend for thé

conclusion is inescapable that due process

. "w\ '."._-_.
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guarantees of our State and Federal constitu-
tion are violated. Certainly under our ground-
water decisions a statute which makes conclusive
‘without notice or hearing a finding and order
that the mill site of mining company "A" which
sits upon bedrock with nc groundwater subjacent
to its mill nonetheless as a matter of law has
access to and right to take groundwater subjacent
to the lands of Farmer "E" several miles away
violates elementarv principles of due process.
In Jarvis I (104 Ariz. 527, 456 P.2d 385, 389)
the Supreme Court said:
"We sald in State v. Anwayv,

supra, (87 Ariz. 200, 349 P.2c

774) ... that the doctrine of

rcasonable use '...is a rule of

property...'." '
and at 456 P.2d 385, 387, the Court said:

"The rule that the owner of
land owns the water bencath the
so0il has been the continuous

holding of this Court for seventy-
five vears."

In Hannah v. Larche, 363 U.S. 420, 4 L ed 2d

1307, 80 S.Ct. 1502, the United States Supreme
Court, in considering the question of procedural

due process said:

~ 3 -
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"'"Due process' 1s an elusive
~concept. Its exact boundaries are
undefinable, and its content varies
according to specific factual con-
texts. Thus, when governmental
agencies adjudlcate or make binding
determinations which directly affect
the legal rvights of 1nd1x1duals,-1t_
is imperative that those agenciles
‘use the procedures which have tradi-
" tionally been associated with the
judicial process. On the other hand,

uhen governmental action does not
partake ¢f an adjudication, as for
example, when a general fact- finding
investigation 1s being conducted, 1t

is not necessary that the full
panoply of Judlc1aL proccdureq be

used.
The annotator in 18 A.L.R.2d, pagec 570 sum-
marizes the rule:

"In accordance with the rules
stated in Sections 3 and 4, supra,
a statute which declares th ‘result
of an ex parte 1nveat191*10n to be
conclusive upon an administrative
tribunal is invalid as in violation

of duec process.”

Justice Levi Udall in Gibbons v. Arizona

Corporation Commission, 95 Ariz. 343, 390 P.2d 582,

585 said:

"It 1s, of course, Llrmly es-—'
tablished that the 1aw require _
adequate notice of proceedlngs to
persons whose interests are affected

thereby...."

and sec dquu351on as to distinction Between “1n-¥'

x—'esug::ztmn” and "hearing' Ann. 85 L ed 561 562

_
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_In re oecurities and Exchange Commission,
¢4 F.2d 316 (C.A.,Second Circuit, 1936) is a
case often reviewed for its discussion of the
differencerbetween an investigative proceeding
and an adjudicative proceeding. The Court_theré
said: .

"[1] Section 21(a), 15 U.S.C.A.
§ 78 u (a), empowers the Commission to
make such investigations as it deems
necessary to determine whether any per-
son has violated, or is about to .
‘violate, the act, and gives the comple-
“mentary power to compel the attendance
0of witnesses....Provision is made that
~the Commission may in its discretion
‘publish the information obtained. While
~ this latter authority gives an advan-
tage which might be abused, this 1is not
‘a sufficient reason to forbid or re-
strain this preparatory investigation. .
An investigation is conducted in order
‘to determine whether the facts justify
a determination by the Commission to
hold a 'hearing' or to bring suit for
injunctive relief. The investigation
~makes no determination or decision be-
tween the parties for there are no
parties. This fundamental distinction
‘between an investigation and a hearing
~has received judicial recognition
Cf. Lindsay v. Allen, 113 Tenn. 517,
82 S.W. 648; In re Edwards, 44 Idaho,
163, 255 P.906. A hearing presupposes
a formal proceeding upon notice with ad-
versary parties, and with 1ssues on
which evidence may be adducecd by Eboth
parties and in which all have a right to
be heard. See State v. Milhollon, 50
N.D. 184, 195 N.W. 292, 295.""

~-38 -
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Bowies v. Baer, 142 F.2d 787 (C.A. Seventh

Circuit, 1944) also discusses the distinction
as follows:

"I1] This was an investigation,
not a hearing. Investigations are in-
formal proceedings held to obtain in-
formation to govern future action and.
are not proceedings in whichk action is
taken against anyone. JInvestigations,
such as this by the OPA, have no parties
and are usually held in private, just
as a grand <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>